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The American society is obsessed with pop culture and visual imagery.
Our lives are consumed with television and movies, and the lives of the stars.
We also spend endless hours on the computer surfing the Internet for
information, and, of course, something to entertain us. Our culture likes to be
entertained, all the time. Our culture likes humor and making fun of others even
more. Many of things Americans do revolve around entertainment, and comedy
is a common theme. Parodies are very popular art forms that serve as comedic
entertainment and offer social criticism. Parodies entertain while adding
commentary to one issue or another. Jib Jab Media’s parody “This Land,” took
over the Internet and airwaves for five months in the summer and fall of 2004.
Millions of people were enraptured with the video. It entertained. It was funny.
It had something to say. With an analysis of Jib Jab’s “This Land,” this paper will
address the popularity of the parody, the effect digital technologies, the influence
and impact of “This Land,” and the legal debate, which stems from copyright and

fair use.

Jib Jab Dominates Mass Media
Gregg and Evan Spiridellis, of Jib Jab

Media, created a flash animation video
mocking the 2004 presidential election in a

parody of Woody Guthrie’s song, “This Land




is Your Land.” (See figure 1) Jib Jab released their parody, “This Land,” on July
9, 2004, by sending out e-mail invitations to the registered list serve members
from their website. The video was an instant hit and was everywhere on the
Internet, on television talk shows and news programs such as CNN, and it was
being discussed everywhere including radio, television, newspapers, and again,
the Internet. The video overshadowed the election itself, at times, with people
talking endlessly about the parody. In the month of July, alone, over 10 million
hits were registered to Jib Jab’s website. That was more than three times the
number of hits between President George W. Bush’s website and Senator John
Kerry’s website, combined.! The popularity of the video continued to grow each

day as more and more people sent links to their family and friends.

“This Land”: The Effects of Digital Technologies
Twenty years ago, a parody such as this would have never existed. The

Internet and all of the software technologies associated with the computer led to,
not only the existence of the video in the first place, but to the spread, popularity
and effect of the parody. The Spiridellis brothers created the video in Flash and
posted it on their website. E-mail notices were sent out to those who signed up
through the website. Those who received e-mails forwarded it on to others.
Other people with websites posted links back to Jib Jab. The parody, and its
success, owes itself to digital technologies: the computer and software program,
Flash, to create the video, the website to publish it, e-mail and other websites to
spread it, as well as blogs and online articles to promote it. Without digital
technologies, there would be no Jib Jab; there would be no “This Land.”

Two relatively unknown guys created “This Land,” but it could have been
anyone. That is the power and importance of digital technologies. Anyone with
access to a computer, software programs, and an Internet connection could
possible create a parody such as Jib Jab’s. Flash, Photoshop, Fireworks, and
Dreamweaver are all programs anyone can buy and learn how to use. Anything

the mind dreams up can be created, including parody.

! Hines, Matt. “Political Parody Draws Web Crowd.” CNET News. Aug. 2004. Available:
http://news.com.com/Political+parody+draws+Web+crowd/2100-1028 3-5312081.html



Jib Jab & Parody: Why so Popular?
Jib Jab and their parody, “This Land,” were so popular in the summer and

fall of 2004 for a number of reasons. Parody serves a number of purposes in our
society. For one, it's a source of comedic entertainment. People like to turn to
humor as a break from the day and parodies offer that humor. Humor makes
people feel good, and when the subject of a parody is a public figure, it's nice to
see the person knocked down a few pegs.
Parodies are also a source of social and
cultural criticism. They take an existing piece
of work and re-contextualize it, addressing
various issues. Some parodies are very light-
hearted and fun, while others address serious
issues and make people think. In fact, some
are not even considered to be funny or a piece

of entertainment at all. An example would be

the iRaqg parody of Apple’s iPod

Figure 3

advertisements. (See figures 1 and 2) When viewing these images, one does
not laugh. The images make people think about the war in Iraq and the issues
surrounding the war in conjunction with the iPod’s message of frivolity.

The Jib Jab parody was popular because it was a mix of political and
social commentary in an entertaining format. People were sick of hearing about
the coming election and sick of watching endless political advertisements. “This
Land” was a welcome break. The video made fun of both of the candidates,
Bush and Kerry, equally, as well as making fun of various other political figures.
The tune was familiar and the lyrics were catchy. The video itself was well
designed and people generally enjoyed watching it. The comments made in
“This Land” were nothing new to viewers; the video only repeated existing ideas
and criticisms of the candidates. Viewing the parody did not hold much weight in
changing or forming opinions with the viewers.

Other parodies can hold a greater significance. For example, “The Daily

Show with Jon Stewart,” is a very popular parody news television program.



While being entertainment, the show also addresses important issues and news
topics. In order for people to understand the comedy and appreciate the show,
they must be informed of the topics and be up to date with the national and world
news. “The Daily Show” has a great impact on the younger population which
receives most of its news information from late night comedy shows. In fact,
“Daily Show” viewers did much better on a political quiz than non-viewers.? Such
shows and other forms of parody will only increase in the coming years, and their

influence must not be ignored.

Jib Jab Faces Lawsuit
Jib Jab’s popular “This Land” parody angered at least one group of

people: those at Ludlow Music Inc. A little over two weeks after the video was
released on the Internet, Ludlow Music, the copyright owners of the original
Woody Guthrie song “This Land is Your Land,” sent cease and desist orders to
Jib Jab and the company which hosted the video, Atom Shockwave. Ludlow
argued the video infringed upon their copyright. Jib Jab insisted they were
protected by fair use. In order for the Jib Jab video to be even considered under
the fair use doctrine, it must be determined to be a parody. Ludlow Music held
“This Land” to be satire, unrelated to the original song. Jib Jab disagreed.
Counsel for Jib Jab also found Ludlow’s claim to copyright to be invalid since the
Woody Guthrie song is in the public domain, and filed a counter-suit against
Ludlow. In the end, both suits were dropped and a settlement was reached. The

video is still available today, thus victory seems to fall with Jib Jab.

Defining Parody in Legal Speak
The discernment between parody and satire is very important when

concerning legal issues. Historically, satire has not been given the same
protection as parody, and “the courts have continually struggled with

parody cases when ascertaining whether a particular parody falls within

2 Long, Bryan. “’'Daily Show’ Viewers Ace Political Quiz.” September 2004. Available:
http://www.cnn.com/2004/SHOWBIZ/TV/09/28/comedy.politics/index.html



the parameters of fair use or is instead copyright infringement.” Fair use
was developed to give protection “for purposes such as criticism,
comment, news reporting, teaching (including multiple copies for

classroom use), scholarship, or research.”

Parody falls into the
categories of criticism or commentary. It is, by definition, a literary or
artistic work which criticizes another work for a comedic effect. Satire also
functions in the same way. The important distinction regards what is
criticized. A satire can comment on anything, while a parody must
comment on the work being appropriated. Other criticisms may be made,
but there must be commentary on the original.

The distinction between parody and satire has been defined in case
law. In 1994, 2 Live Crew’s parody of Ray Orbison’s song “Pretty Woman”
was found to be protected under fair use in Campbell v. Acuff-Rose Music,
Inc.> The Supreme Court originally did not find the spoof to be of fair use,
but remanded this case to the lower courts to make their own
determination, which found the parody to be of fair use because the song
did not affect the market for the original and only enough material was
lifted in order to conjure up the original song. More importantly, it was
considered to be a parody of “Pretty Woman.” Judge Nelson stated 2 Live
Crew’s version “was clearly intended to ridicule the white-bread original”
and "reminds us that sexual congress with nameless streetwalkers is not
necessarily the stuff of romance, and is not necessarily without its
consequences. The singers (there are several) have the same thing on
their minds as did the lonely man with the nasal voice, but here there is no

hint of wine and roses."®

The opinion of the court articulated that the
parody must be obvious to the audience, must reproduce no more of the
original than is necessary in doing so and must not destroy the market of

the original piece. Parody was deemed to have more protection than

® Rich, Lloyd L. “Parody: Fair Use of Copyright Infringement.” The Publishing Law Center.
Available: http://www.publaw.com/parody.html

*17 U.S.C. §107 (1978).

®510 U.S. 569 (1994).

®972 F.2d, at 1442



satire under fair use because “parody needs to mimic an original to make
its point, and so has some claim to use the creation of its victim® (or
collective victims® imagination, whereas satire can stand on its own two
feet and so requires justification for the very act of borrowing.”’

Following the opinion and set case law of the 1994 case, the 1997

case Dr. Seuss Enterprises v. Penguin Books ruled The Cat Not in the

Hat! A Parody by Dr. Juice to violate copyright law, refusing the fair use

defense. The book made fun of the O.J. Simpson case and used The Cat
in the Hat as its framework. While it was clearly a satire, it did not parody
Dr. Seuss, but rather, commented on the highly publicized O.J. Simpson
case and thus it did not constitute fair use because “there was less need
to ‘take’ the Dr. Seuss original. The Court found that the parody must
target the original, and not just its general style, the genre of art to which it
belongs, or society as a whole.”® The Penguin book mocked the style of

Dr. Seuss to make criticisms of society, specifically the O.J. Simpson trial.

The Jib Jab Parody Debate
Attorney Paul V. LiCalsi sent a letter to Jib Jab Media on July 23,

2004 on behalf of Ludlow Music, Inc. supporting the infringement claim
noting the Jib Jab video was not a parody and did not meet other criterion
for fair use. LiCalsi stated, “Mr. Guthrie’s musical composition is an iconic
portrait of the beauty of the American Ilandscape and the
disenfranchisement of the underclass. Jib Jab merely uses Mr. Guthrie’s
lyrics and music as a convenient vehicle to caricature the partisan climate

of the current [2004] presidential campaign.”

LiCalsi insists the parody
has no relation to the original work, but is a satire of American politics and
the current state of society.

Fred Von Lohmann, an attorney with the Electronic Frontier

Foundation, representing Jib Jab Media counters Ludlow’s argument

7510 U.S. 569 (1994).

® 109 F.3d 1394 (1997).

° Licalsi, Paul. (2004, July 23). RE: Jib Jab Media/Unauthorized Use of “This Land Is
Your Land”. Available: http://www.eff.org/IP/20040727_jibjabthreat.pdf



asserting “This Land” is indeed a parody of Guthrie’s song in addition to
American politics. Lohmann states, “most Americans think of the song
[Guthrie’s original] as an iconic expression of the ideal of national unity.

Jib Jab’s parody addresses

the lack of national unity that

characterizes our current

political climate.”®  The

2004 election split the

country in half; one side

versus the other. (See

figure 4) The parody also

comments on the destruction of the American
landscape due to corporations and capitalism and the income polarization
in the United States. (See figure 5) The United States of America is not
“your” land but rather the land of the rich and the powerful. “This Land”

comments on not only the presidential campaigns, but the original song.

Fair Use Analysis
Section 107 of the Copyright Act details fair use. “In determining

whether the use made of a work in any particular case is a fair use factors
to be considered shall include:

1. The purpose and character of the use, including whether such
use is of a commercial nature or is for nonprofit educational
purposes;

2. The nature of the copyrighted work;

3. The amount and substantiality of the portion used in relation to
the copyrighted work as a whole; and

4. The effect of the use upon the potential market for or value of
the copyrighted work.”*

Additional criterion was later established:

1. “Fair use does not come into play unless there has been a
prima facie showing of substantial similarity in the protectible
expression of the two works.

1% Lohmann, Fred von. (2004, July 28). RE: Jib Jab Media, Inc. and Ludlow Music Inc.
Available: http://www.eff.org/IP/20040728_Ltr_to_LiCalsi.pdf
117 U.S.C. §107 (1978).



2. Fair use, if validly exercised, permits appropriation at least
equal to that which would result in infringement in the absence
of the defense.

Parody is a legitimate form of fair use.

A parodist may appropriate as much of the original as is

necessary to conjure up or recall it.

5. Absent special circumstances such as the need for historical
accuracy, a parodist is not entitled to copy more than is
necessary to conjure up or recall the original in order to make
the best parody.

6. Excessive, near-verbatim, or verbatim copying will not be
regarded as fair use even if all other fair use factors, such as
lack of potentially harmful effect on the market for or value of
the original, are in defendant’s favor."*

how

Ludlow’s Argument
Ludlow Music found the fair use defense of Jib Jab invalid. LiCalsi

argued the parody copied more than was necessary to conjure up the
original song. “Too much” was identified because two complete lyrical
passages (“this land is your land, this land is my land” and “from California
to the New York Island”) were lifted as well as the harmony, rhythm and
structural of the original song. LiCalsi claims the Jib Jab video failed to
“add any distinctive elements that might set it apart from the original™*® and
took material verbatim.

Ludlow also finds the fourth original factor to weigh against Jib Jab
asserting the parody negatively impacts the market for the original. “Jib
Jab has completely saturated the internet and television media... As a
result, [the] market has been substantially compromised.”* The argument
refers to derivative versions of the original claiming Jib Jab’s video hurts

the market for any future licensed derivative versions.

Jib Jab’s Defense
Attorney Lohmann addresses the issue of excessive copyrighted

material and simply state that “This Land” did not borrow too much.

Lohmann refers to other cases such as Mattel v. Walking Mountain and

12345 F. Supp. 108 (N.D. Cal. 1972), 439 U.S. 1132 (1978).
BLicalsi, 4.
“ Licalsi, 4.



Leibovitz v. Paramount Pictures. In the former, the courts concluded “we
do not require parodic works to take the absolute minimum amount of the
copyrighted work possible.”™  The latter found the “amount and
substantiality taken has little weight where the first and fourth fair use
factors favor the parodist.”*®

The first and fourth factors do favor Jib Jab. In regards to the first

factor, “This Land” was “plainly transformative™’

as it altered the original
meaning and was in its own right, its own piece of work. The video was
also not created for any commercial profit. It was available, free of
charge, on the internet and was shown on television numerous times,
again, free of charge. Lohmann deemed the fourth factor, the effect of the
parody on the market of the original, to be in favor of Jib Jab as well.
People wishing to listen to the original “This Land is Your Land” would not
refer to the parody version instead. The parody is in no way a substitute
for the original. In fact, the parody could only have a positive impact on
the market for the original because it has raised public interest in the song
in the first place. In reference to LiCalsi’s claim the parody hurt the market
for derivative works, Lohmann states “your concern that an unforgettable
parody may make it harder for your client to license Guthrie’s original as a
commercial jingle to United Airlines, Nike or some similar commercial
entity does not trump the free speech interest of fair users.”®

Lohmann offers an additional defense noting Guthrie “borrowed his
melody from The Carter Family rendition of the traditional spiritual, “‘When

the World’s on Fire.”!®

Ludlow’s argument is weakened because
Guthrie’s song isn’'t even an “original” piece itself. Additional irony is found
with a quote attributed to Guthrie in which he states, “this song is
Copyrighted in the U.S. under Seal of Copyright #154085, for a period of

28 years, and anybody caught singin it without our permission, will be

> 353 F. 3d 804

16137 F. 3d 109, 116 (2d Cir. 1998)
' Lohmann, 2.

8 Lohmann, 4.

¥ Lohmann, 3.



mighty good friends of ourn, cause we don’t give a dern. Publish it. Write
it. Singit. Swingtoit. Yodel it. We wrote it, that's all we wanted to do.”

“This Land is Your Land”: Public Domain?
An interesting twist was thrown into the copyright debate, which

may have been the reason Ludlow backed down. Lawyers with the
Electronic Frontier Foundation researched Ludlow’s copyright claim and
determined “This Land is Your Land” is actually in public domain and filed
a counter-suit against Ludlow for an unlawful copyright claim. When
Guthrie’s song was first published in 1945, copyright was for 28 years plus
an additional 28 years if a renewal was filed on time. The publishment in
1945 would mean renewal must occur in 1973. No renewal was made so
the song entered the public domain. Ludlow claims a renewal was made
in 1984, but that means it would have been 11 years too late. Ludlow has

not officially declared the song is in public domain, however.

The Settlement
The lawsuits from both sides were dropped August 28, 2004.

Whether the courts would have allowed the fair use defense will never be
known, but based on the facts, the criterion clearly favored Jib Jab.
Ludlow may have recognized this, but more likely backed down because
of the public domain claim. As a part of the settlement, however, the
“creators of Jib Jab also agreed to provide a link on their web site to the
song’s original lyrics and to donate 20 percent of any profits to the Woody
Guthrie Foundation.”° Jib Jab Media presumably accepted the settlement

in order to avoid a lengthy, and costly, trial.

Conclusions
Parody is a very prominent force in our society due to its entertainment

value and offering of social criticism. Visual and audio pieces are much more

popular today due to the vast amount of digital technologies, but their popularity

% Molloy, Tim. “Guthrie Publisher lets Jib Jab Cartoon Keep Using ‘This Land’ Song.”
Associated Press. August 2006. Available:
http://www.mercurynews.com/mld/mercurynews/news/breaking_news/9495377.htm



is also reflective of society. Our society is a very visual culture. We are
inundated with images everyday and our senses are continuously stimulated by
both visual and audio works. Our society never stops, never slows down, and
never shuts up. Everything we do revolves around what we see or hear. People
are consumed with television and music and obsessed with the Internet. This
helped Jib Jab’s “This Land” become so popular. The parody caught our
attention and became a part of pop culture because it meshed perfectly with
society. The Jib Jab video also brought to a focal point our society’s fixation with
control as seen through the legal debate. There is a never-ending tug-of-war
between copyright owners claiming infringement and authors claiming fair use.
It's a shame the case between Jib Jab and Ludlow Music never made it through
the entire court process because, perhaps, had Jib Jab’s victory been more
substantially supported in a new case law, a precedent would have been set,
diminishing the aggressive control of copyright holders in this digital age.



